STATE OF FLORI DA
DI VI SION OF ADM NI STRATI VE HEARI NGS
PCL/ CENTREX ROONEY,
Petitioner,
VS. Case No. 01-2704BI D
DEPARTMENT OF MANAGEMENT
SERVI CES and DEPARTMENT OF
TRANSPORTATI ON,
Respondent s,
and

TURNER CONSTRUCTI ON COMPANY,

| nt er venor.
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RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on August 6-7, 2001, in Mam, Florida, before J. D. Parrish, a
desi gnated Adm ni strative Law Judge of the Division of
Adm ni strative Hearings.

APPEARANCES

For Petitioner: Gegory S. Martin, Esquire
Moye, O Brien, O Rourke, Hogan
& Pickert
800 South Ol ando Avenue
Maitland, Florida 32751

For Respondent: Brian F. McGail, Esquire
Department of Transportation
Haydon Burns Bui |l di ng
605 Suwannee Street, Ml Station 58
Tal | ahassee, Florida 32399-0450



and
Paul Sexton, Esquire
Thornton WIllians & Associ at es
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STATEMENT OF THE | SSUES

Whet her the Respondents' decision to rank the Intervenor,
Turner Construction Conpany (Turner) first for purposes of
entering into contract negotiations was clearly erroneous,
arbitrary, capricious, or contrary to conpetition as alleged by
the Petitioner, PCL/Centex Rooney, a joint venture conprised of
PCL Gvil Contractors, Inc. and Centex Rooney Construction
Conmpany, Inc. (PCL/Centex or Petitioner).

PRELI M NARY STATEMENT

The Fl orida Departnent of Transportation (Departnent) in
conjunction with the Departnent of Managenent Services (DWVbB)
i ssued a Request for Statenent of Qualifications, Construction
Managenent - at - R sk Servi ces (RFQ on January 29, 2001. The

pur pose of the RFQ was to select an entity to becone a



Constructi on Manager-at-Risk for the Mam |Internodal Center
(MC) project. The proposers subnmtting responses to the RFQ
were "short-listed," and the Petitioner and Turner were deened
eligible to submt technical proposals for the project.

Foll owi ng the presentations on the technical proposals,
Turner and the Petitioner were ranked first and second. Thus
t he Departnment proposed to enter into negotiations with Turner
for the Construction Manager-at-Risk for the M C project.
Subsequently, the Petitioner tinmely filed a challenge to the
ranki ng. Wen efforts to resolve the dispute proved
unsuccessful, the case was forwarded to the D vision of
Adm ni strative Hearings for formal proceedings on July 10, 2001.

At the final hearing, the Petitioner presented testinony
from Larry Col eman, Tom Berl ey, Steven Thonpson, N ck Serianni,
Kour oche Mohandes, and Gary d enew nkel. The Depart nent
presented testinony from Ni chol as Seri anni, Kourouche Mbhandes,
St eve Thonpson, and Gary d enewi nkel. DVS offered testinony
from Thonmas Berley. The Intervenor presented testinony from
Thomas Berley, Larry Col eman, Gary G enewi nkle, Patrick Klein,
Kour oche Mohandes, Nichol as Serianni, Jose Hevia and Scott
Ski del sky.

The parties pre-marked all exhibits and those received in

evi dence were nunbered 1, 3, 3A 3B, 4, 6, 7, 11-17, 30-32, 36-



39, 50, 52, 55-61, 63, 65, 66, 76-79, 82, 83, 102-105, 126 (wth
the del etion of pages 43 and 44); and 131-133.

The Transcript of the proceedings was filed with the
Di vision of Administrative Hearings on August 21, 2001.
Thereafter, all parties tinely filed Proposed Recommended Orders
t hat have been considered in the preparation of this Recomrended
Order. On Septenber 19, 2001, the Departnent joined by DVMS and
the Intervenor filed a Mdtion for Order Authorizing the Entry of
a Single Final Order. That request was opposed by the
Petitioner. The response to the notion was filed on
Sept enber 20, 2001, and included the Petitioner's Mdtion to
Strike. Such Motion to Strike is hereby denied. Ruling on the
Departnent's request is nore fully addressed in the Concl usions
of Law set forth bel ow.

FI NDI NGS OF FACT

1. Prior to Decenmber of 2000, the Departnent of
Transportati on and the Departnent of Managenent Services entered
into negotiations whereby DVM5S woul d assi st the Departnent by
provi di ng proj ect managenent services for a program known as the
Mam |Internodal Center to be located in Mam, Florida.

2. DMS was to assist the Departnent in securing a

Constructi on Manager-at-R sk (CMAR) for the project.



3. On Decenber 26, 2000, the Departnment and DVS entered
into an agreenent that nore fully detailed the ternms of how DVS
woul d assist in the procurenent of the CMVAR

4. Article 4 of the agreenment specified that the
Departnent woul d be consi dered the owner of the project and that
all paynments to any "architects, engineers, contractors, etc.,
wi |l be paid under the control of The Florida Departnent of
Transportation.” Additionally, such section provided that al
paynments "under this contract, as prescribed herei nabove, w |
be made by The Florida Departnent of Transportation."”

5. The agreenent authorized DMS to assist with agreenments
for architects, engineers, contractors, etc. and recogni zed DVS
forms and procedures for the design, bidding and construction of
the project. The conplete agreenent is identified as Exhibit 4
in this record.

6. After entering the agreenent, enployees of DVMS net with
menbers of the Departnent’'s M C Managenent Group to coordinate
efforts on the procurenent of a CMAR for the M C project.

7. DM5 in concert with the Departnent devel oped the
guidelines for the project, and on January 29, 2001, the
Depart nent of Managenent Services and the Departnent of
Transportation issued a Corrected Legal Notice advertising a

Request for Statements of Qualifications for the M C CVAR



8. On February 14, 2001, the M C managenent group held a
nmeeting for prospective bidders to present information about the
Statenment of Qualifications.

9. Seven firms responded to the invitation to submt
Statenments of Qualifications. Those entities were identified on
or about March 6, 2001.

10. Thereafter, the seven applicants were "short-1listed"
and four were selected to continue in the process. The short-
listing review did not rank the applicants. The purpose of
reviewing the qualifications at that tine was to nerely cull the
group of applicants down to those nost able to continue the
process toward selection. Had only four applicants applied,
nost |ikely all would have proceeded to the next round of
revi ew

11. The Petitioner and Intervenor were two of the four
entities that progressed to the next level. Al four were
invited to an information nmeeting on April 6, 2001. At that
time the M C managenent group nade a Power Point presentation
concerni ng the next phase of the selection process. The MC
managenment group expl ained the technical review process and were
avai l abl e to respond to any questions that the applicants m ght
raise.

12. Subsequently, each applicant was to provide a witten

techni cal proposal and was to give an oral presentation before



the technical review conmttee (TRC). The witten technical
proposals fromthe four entities were due May 1, 2001. The
Petitioner and Intervenor tinely filed technical responses.

13. The sufficiency of the Intervenor's technical response
and oral presentation is not at issue.

14. Instead, the Petitioner maintains that the score from
the short-listing process should be averaged with the technica
response score to achieve an overall ranking. That average was
not done.

15. Subsequent to the four oral presentations fromthe
short-listed applicants, the TRC net for deliberations and
ranked the entities based upon the technical responses and the
oral presentations. The TRC did not have the authority to make
the final selection. 1In fact, the TRC recommended their
rankings to the selection commttee.

16. The selection conmttee met on May 31, 2001, to
consi der the recommendati on of the TRC and sel ected the
I ntervenor as the first ranked applicant. Thereafter, the
Petitioner tinely filed the instant challenge to the sel ection.

17. Turner Construction Conpany noved to intervene in the
protest and by order entered June 22, 2001, was granted

intervention in this case.



18. When efforts to settle the dispute proved
unsuccessful, the matter was forwarded to the Division of
Adm ni strative Hearings for formal proceedings on July 10, 2001.

19. The RFQ in this case was devel oped by, and with the
cooperation of, personnel fromboth the Departnent and DV5. It
provi ded that the policies and procedures of DVS and the
Departnent would apply in the selection process for the MC
CVAR.

20. More specifically, the RFQ provided at page 1

Pursuant to policies and procedures of the
State of Florida Departnent of Managenent
Services and the Florida Departnent of
Transportation statenents of qualifications
(SOXx) for Construction Managenent - At - Ri sk
services for the Mam |Internodal Center
(MC) Programw || be received at the M am
I nt ernodal Center Project Ofice 3910 NW2nd
Street, Mam, Florida 33142, until 4:00
P.M Eastern Standard Tinme, on Tuesday,
March 6, 2001

* * *

Begi nni ng Monday, January 29, 2001, a
"Request for Statenents of CQualifications”
will be available free of charge at the
reception desk, Mam Internodal Center
Project Ofice 3910 NW2nd Street, M am,
Fl ori da 33142. This package outlines the
scope of the program the SOQ format,
evaluation criteria, submttal instructions,
a description of the selection process and
general project information.

* * *
Proposers are encouraged to bring al
guestions concerning this Request for
Statenents of Qualifications to the
i nformati onal neeting.



21. Page 2, Section 1.0 of the RFQ provided, in pertinent
part:

The Florida Departnent of Transportation
(FDOT) and State of Florida Departnent of
Managenent Services (FDVB) jointly intend to
sel ect a construction manager-at-risk
(Construction Manager) to provide pre-
construction services and construction
managenent -at-ri sk services for the
construction of facilities and roadways
constituting the Mam |Internodal Center
Five Year Wirk Program Pursuant to an
agreenent between FDOT and FDVB dat ed
Decenber 26, 2000, the selection process

wi |l be conducted pursuant to the policies
and procedures of FDMS. FDOT may contract
with the Construction Manager through FDVB
and FDVS may provide certain owner
representation on behalf of FDOT during the
construction process. Therefore, references
inthis RFQ to FDOT shall al so include FDMS
when acting as a representative for FDOT.

22. The selection process for the CMAR was set forth in
Section 4, page 9 of the RFQ That provision stated

The sel ection of the Construction Manager
shal | be based upon the qualifications and
experience of Proposers as reflected in the
statenment of qualifications and the
techni cal proposals and oral presentations
of short-listed Proposers. The selection
process will be a two-phase process. In
the first phase, SO w Il be submtted for
revi ew and eval uated based on the
evaluation criteria identified in Section
5. The nost highly qualified Proposers
will be short-listed and invited to submt
techni cal proposals and provide ora
presentations with the final ranking made
in accordance with criteria generally
descri bed in Section 6.



23. The Petitioner did not dispute the criteria to be used
to eval uate the proposals.

24. The Petitioner did not seek an expl anation of the
foregoi ng section of the RFQ and did not dispute the | anguage of
t he section.

25. Simlarly, the Petitioner did not dispute the | anguage
of Section 5 that set forth the process to be used for
short-listing the proposers.

26. Section 6 was entitled "TECHNI CAL PROPOSALS, ORAL
PRESENTATI ONS AND FI NAL SELECTION." That section provided, in
pertinent part:

Upon conpl etion of the short-listing, each
of the Proposers selected on the shortli st
will be invited to prepare a technical
proposal and nmake an oral presentation to
t he Technical Review Conmittee.

* * *
Al'l short-listed Proposers will be required
to attend a presentation of the Program by
t he Program Manager on March 22, 2001. The
presentation will provide detailed
i nformati on regardi ng the design as
generated to date and wi Il answer any
guestions from short-listed firnmns.

* * *
FI NAL SELECTI ON CRI TERI A
Fol Il owi ng the technical proposals and ora
presentations, the Proposers will be ranked
by the Technical Review Conmm ttee based on
the following criteria:

1. Understanding of the Program and Requirenents-

* * *

2. Approach and Met hod-
*

* *

3. Ability to Provide Services-

10



* * *

The Techni cal Review Conmttee wl|
rank short listed Proposers after all the
presentations and i nterviews have been
conpl eted. The recommendati ons of the
Techni cal Review Conmmittee will be presented
to the Selection Commttee, which, wll
determ ne the official ranking of the
Pr oposers.

27. The RFQ did not require that scores fromthe short-
listing process be averaged with the technical presentation
phase. In fact, there were no scores fromthe short-listing
process; the short-listed entities were identified in
al phabeti cal order.

28. If an averaging of scores was the Petitioner's
under st andi ng of the DVS policy or practice, the Petitioner did
not request clarification to confirmsuch procedure during the
time to pose questions to the M C project manager.

29. Neither the Intervenor nor the fourth ranked proposer
understood the RFQ to require an averagi ng of scores.

30. No one fromDMS or the Departnent contenpl ated that
the instant RFQ would be "scored"” on a nunerical basis. DM and
t he Departnent had agreed that the recomrendation of the TRC
woul d be done on a consensus basis. To that end, nenbers of the
TRC rated the applicants using the terns "strong, average, fair,

and poor." To provide nore flexibility, the ratings were broken

down into subgroups as follows: strong, strong/average,

11



aver age/ strong, average, average/fair, fair/average, fair,
fair/poor, poor/fair, and poor.

31. In this case, the Intervenor prevailed as the
first-ranked proposer since it had one category noted as
Strong/ average, whereas the Petitioner had a category ranked
Average/ strong. Oherw se, the two proposals woul d have been
rated identically. Recognizing this close evaluation, but still
conpelled to reach a consensus, the TRC recommended the
I ntervenor to the Selection Commttee as the first-ranked
proposer. No nenber of the TRC disputed the result of the
consensus selection. No nmenmber of the TRC voiced any opposition
to the final recomendation to the Selection Committee. Two
enpl oyees of DMS participated on and with the TRC

32. The Selection Committee then considered the
recomendati on of the TRC. The Selection Conmttee asked
guestions to the TRC chairman as to how t he consensus was
reached, as to the ranking of the proposers, as to the
consi derations given to the proposers, and as to the fina
determ nation of the TRC. Had the Selection Commttee chosen to
di sregard the TRC recommendation, it could have done so. Had
the Sel ection Commttee sought additional information based upon
the cl oseness of the ranking for the top two proposers, it could
have sent the matter back to the TRC for additional

consideration and input. It did not. After considering the

12



recormmendati on of the TRC, the Selection Cormittee adopted the
consensus recomendati on.

33. The TRC consisted of eight individuals who
i ndependently ranked the technical proposals and the ora
presentations of the short-listed applicants. They net as a
group to discuss their individual findings and to conpile the
i ndi vidual ratings they ascribed to each entity. All of the
del i berati ons were done in an open neeting that was vi deo-taped
and nmade a part of this record.

34. No one individual controlled the tone or ratings
subm tted by the TRC nmenbers. The TRC chairman conpil ed the
i ndi vidual ratings and reviewed all consensus rankings with the
group. No TRC nenber was precluded fromchanging their
i ndi vidual rating. No TRC nmenmber was precluded from chal |l engi ng
t he consensus reached on any category.

35. The criteria used by the TRC were drafted by DM5S and
the Departnment staff to specifically address the needs of the
MC project. Such criteria took into consideration all policies
and practices utilized by DVEb.

36. The criteria used to evaluate the proposals for the
M C CVMAR project considered and addressed the criteria set forth
in DVS form DBC- 5033.

37. There is no DVS practice, policy or procedure that

mandat es the use of form DBC-5033. Wen such formis typically

13



to be used, it is included in the RFQ package. It was not
included in the instant package, and no proposer sought
clarification as to whether the formwuld be utilized in the
i nstant case.

38. DMs did not intend to conbine the scores fromthe
short-listing process and the technical review process in this
case. Wen it does require a conbination of the two scores, DBC
form 5033 is typically used.

39. Although referenced by the RFQ the agreenent between
DMS and the Departnent regarding the MC project was not nade a
part of the RFQ

40. Neither DVS or the Departnent advised the Petitioner
that the scores fromthe short-listing process and the techni cal
revi ew phase woul d be conbi ned.

41. DMS does not require that all details of an eval uation
or scoring nmethod be disclosed in an RFQ

42. Al parties were aware of the consensus recomendati on
to rank the Intervenor ahead of the Petitioner and were further
cogni zant that the Selection Commttee woul d make the fi nal
decision in the matter.

CONCLUSI ONS OF LAW

43. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of these

pr oceedi ngs.
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44. Section 120.57(3)(f), Florida Statutes, provides:

(f) In a conpetitive-procurenent protest,
no subm ssions nade after the bid or
proposal openi ng anendi ng or suppl enenti ng
the bid or proposal shall be consi dered.
Unl ess otherw se provided by statute, the
burden of proof shall rest with the party
protesting the proposed agency action. 1In a
conpetitive-procurenent protest, other than
a rejection of all bids, the adm nistrative
| aw j udge shall conduct a de novo proceedi ng
to determ ne whet her the agency's proposed
action is contrary to the agency's governing
statutes, the agency's rules or policies, or
the bid or proposal specifications. The
standard of proof for such proceedi ngs shal
be whet her the proposed agency action was
clearly erroneous, contrary to conpetition,
arbitrary, or capricious. In any bid-
protest proceeding contesting an intended
agency action to reject all bids, the
standard of review by an adm nistrative | aw
judge shall be whether the agency's intended

action is illegal, arbitrary, dishonest, or
f raudul ent.
45. In this case the Petitioner argues that the failure of

the TRC to conbine scores fromthe short-listing phase with the
results of the technical review phase constitutes a violation of
DMS policy and rule. As such, the Petitioner maintains the
award to the Intervenor is clearly erroneous and nust be
reversed. |If the RFQ had required a conbination of the scores
Petitioner's argunment would be well-founded. However, it did
not. The unanbi guous | anguage of the RFQ called for a fina
ranki ng based upon the TRC s eval uation of the second phase of

the submittals resulting in a recomendation to the Sel ection
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Conmittee. The Selection Committee and not the TRC nmade the
final determ nation.

46. The short-listing phase produced a group of applicants
eligible to proceed to the next phase. The short-listing
process did not result in a score to be carried over to the
second phase. The applicants were never advised that a score
woul d be carried over. The Petitioner alleges it nade
assunptions about the process not supported by the RFQ the
information provided to the applicants, or the Respondents but
whi ch were neverthel ess valid based upon its prior understanding
of DVS policies and practices. |In truth, DVMS has never had a
situation to mrror the instant case. The joint efforts of DVB
and the Departnent to coordinate the massive effort for this
project is unprecedented. Instead of confirmng its
under standi ng of the evaluation and sel ection process, the
Petitioner did nothing until the rankings were conpleted. |If it
believed the RFQ did not conmport with DMS rules or policy the
Petitioner failed to tinely challenge the terns of the RFQ

47. The burden of proof in this case rests with the
Petitioner to establish by a preponderance of the evidence that
t he proposed action is clearly erroneous, contrary to
conpetition, arbitrary, or capricious. It has failed to neet

t hat burden
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48. In this case the credible evidence supports the
Respondents. The Departnent and DVS wor ked together to assure
that the process conported with DVMS gui delines. DVS was
involved in the process fromthe initial efforts to draft the
RFQ Al applicants were afforded opportunities to ask
guestions, seek clarification, or challenge the RFQterns. No
one disputed the eval uation and ranking procedure until after
the Selection Commttee had reached its deci sion.

49. The Petitioner submtted no evidence to support that
the Selection Commttee was obligated to accept the rankings
assigned by the TRC. Had the Sel ection Conmttee chosen to
di spute the ranking and require additional deliberation on the
consensus it could have done so. Cearly, it was aware of the
cl oseness of the ranking. Nevertheless, after thorough
consideration of the matter the Sel ection Conm ttee unani nously
adopted the TRC s recommendati on

50. Rule 60D-5.0082, Florida Adm nistrative Code,
addresses the conpetitive selection governing DVS contracts.
Such rul e recogni zes that specified evaluation criteria nust be
utilized. Neither the rule nor the formidentified by the rule
mandat e the weight to be assigned to the criteria or that the
formbe used or that nunerical scoring be utilized. In this
case, all evaluation criteria required by DV5 policy or rule

were utilized. DMS does not require nunerical scoring by rule
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or policy. DM does not require that form DBC- 5033 be used on
all projects. The Petitioner's erroneous assunptions regarding
the practices of DV5S do not support reversal of the decision
reached by the Sel ection Conmttee.

51. Finally, as to the Departnment's Mtion for O der
Aut horizing the Entry of a Single Final Order, the Petitioner
correctly points out that the issue of a single final order was
not raised until Septenber 19, 2001. Notw thstanding the
accuracy of that factual statenent, the Departnent's argunent
that "the best interests of the parties and that judicial
econony woul d be served" by such entry is unfounded. First, the
Di vision of Adm nistrative Hearings does not have jurisdiction
over intra-agency contracts.

52. Second, that the Petitioner filed the instant protest
with two agencies is immterial to the conclusions reached
herein. The record in this case concerns the Petitioner's
challenge to a ranking that entitled the Intervenor a first
opportunity to enter into negotiations with the Departnent. DMS
may stand in the Departnent’'s stead as its agent, but the
ultimate project was always identified as a Departnent effort.
As such, while DV5S may be required to sign-off on the decision
as part of its statutory responsibility, the recomendation

required of the Division of Adm nistrative Hearings is to

18



address the Petitioner's protest. The foregoing Findings of
Fact and Concl usions of Law anply fulfill that obligation.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED t hat the Departnent of Transportation and
t he Departnment of Managenent Services enter a Final O der
dism ssing the Petitioner's Formal Protest.

DONE AND ENTERED this 21st day of Septenber, 2001, in

Tal | ahassee, Leon County, Florida.

J. D. PARRI SH

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Bui | di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl. us

Filed with the Cerk of the
Di vi sion of Admi nistrative Hearings
this 21st day of Septenber, 2001.
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O Earl Black, Jr., Esquire
Depart ment of Managenment Services
4050 Espl anade Way, Suite 260

Tal | ahassee, Florida 32399-0950

Gregory S. Martin, Esquire

Moye, O Brien, O Rourke, Hogan & Pickert
800 South Ol ando Avenue

Maitl and, Florida 32751
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Brian F. McGail, Esquire

Departnment of Transportation
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Tal | ahassee, Florida 32399-0450

E. A Seth MIls, Jr., Esquire

Fow er, White, Gllen, Boggs, Villarea
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Paul Sexton, Esquire
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Cynt hi a Henderson, Secretary
Departnment of Managenent Services
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Tal | ahassee, Florida 32399-0950

Monesi a Tayl or, Deputy General Counsel
Department of Managenent Services
4050 Espl anade Way

Tal | ahassee, Florida 32399-0950

Thomas F. Barry, Secretary
Department of Transportation
Haydon Burns Buil di ng

605 Suwannee Street

Tal | ahassee, Florida 32399-0450

Pamel a Leslie, General Counsel
Departnment of Transportation
Haydon Burns Buil ding, M5 58

605 Suwannee Street

Tal | ahassee, Florida 32399-0450
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
10 days fromthe date of this reconmended order. Any exceptions
to this recomended order nust be filed with the agency that

will issue the final order in this case.
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